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STATEMENT OF ROGER FAXON
1 Introduction

1. My name is Roger Faxon and I am President and Co-Chief Executive Oﬁm (“CEO™) of
EMI Music Publishing (“EMI MP"), a division of The EMI Group.: [ am submitting this
statement to the Copyright Royalty Judges (“CRJs™) as part of these proceedings to describe the
important role music publisbcr_g play in 'suppoxt of spngw,riters and to emphasize the need for an

-increase in the statutory mechanical royalty rate under éei:ﬁon 115 of the Copyright Act.
' IL Backgromid

2 1 became.Co-CEO of EMI MP in April 2006. Prior to this I.servod'as President and
Chief Operating Officér (“COOY) of EMI MP starting in January 2005, From early 2002 until
2005, 1 was Chief Findneial Officer (“CI;'O';) ot.' EMI Group plc, which al;so is the parentof EMI .
Music, the division of EMI Group that includes its recorded music labels. From April 1999 until
early 2002, I'was Executive Vice President and GEO of EMI MP. From 1994 101999, T was

Senior Vice President, Worldwide Business Déevelopment and Strategy for EMI Group, where I



directed the cofnpany‘s global planning process and oversaw acquisitions of related businesses as

well as the corapany’s portfolio of media investments.

3. Prior to joining EMJ, in the eardy 1990s Y was COO at Sotheby’s for North and South
American Operations and later CEO of Sotheby’s Europe. From 1986 to 1990, 1 was employed
~at Tri-Star and Colpmbia P.ictut«:s and became SenioriExecutive Vice President of Columbia

- Pictures. IBe-twccn 1984 and 1986, I was a foun.ding partner at Mount Compaﬁy, amotion

. piétuté and telc_visic;il pmduu‘;t:iom compa.n)f whose ﬁimé included fkantic, Bull Durham and
Teq;lila ;s'xmris‘el F'ro;n 1980 t'o 1984, 1 was Executive Vice President and COO of LUCASFILM:
"Ltd, where I guided the operational affairs (‘>f the company, including the motion pictures Raiders
of the L;m! Ark, Return of the Jedi and Indiana Jones and irlxe.i'zmp'l.e of Doom. Prior to 1980, I
hclt;'l several positions with the U.S. govemment. 'From 1976 through f980.‘ Iwas Chief of the |

‘ Pfof;:;;ionlal Staff of the Su‘bé:ommittec on Housing and Cbmmunity. Developxrjxcnt in the U.S.

House of Réprcscnvt'ativcs.' Prior to this I was a fomdiné staff member of the Qongrcssio;nal ;

ﬁﬁdgg:( Ofﬁce. an arm of the U.S. Congress.

4. 1 gradiiated from Johns Hopkins University in Baltimore with a Bachelor of Arts degree

in International Ré][a_tionns and Pofitii::al Economy_ fi_n 1971.

5. 1 corrently am a member of the board of directors of the American Society of Composers,

Authors and Publishers (“ASCAP") and_ Music Choice, a digital music programming service.

6. EMIMP currently is the largest music publishing company in the world. We represent |
more songs and songwriters and generate mofe revenue from the dissemination of those songs
than anyone in the world. For the fiscal year ended March 31, 2006, EMI MP's revenues were

. $787.5 million. Our roster of songwriters includes many. well-known artists such as Alicia Keys,




_ Natasha Beddingfield, James Blunt, Eminem, Sting, Alan Jackson, Billy Joel, Carol King, Rod

Stewart, Stevie Wonder, Lamont Dozier, Bill Withers, Marvin Gaye, Temptations, Diana Ross, |

Gladys Knight, Rob Thomas, Nelly Furtado, Snoop Dogg, Géo Goo Dolls, Hinder, The Fray,
Ryan Cabrera, Jamiroquia, Goﬁi]az. Queen, Simply Red and Whitc Stripes. Writer-producers on
our roster include Jay-Z {(whose wor.ks have been performed by Gwen Stefani, Beyoncé,
Ludacris, Kanye Wcst, .and Christina Aguilera), Phamz_ll Williams (whose works have been’

performed by 'Britncy Spears, Justin Timberlake, Usher, Nelly and others), and Cathy Denis

- (whose works have been performed, byv zimohg others, Kylie Minogue and Britney Spears). EMI

MP’s catalog has over a million titles, and includes many of the best known and most popular
songs such as: Ain "t No Mountain High Enough, Bohemian Rhapsody. Can't Take My Eyes Off
You, Dancing In YI'he Moonlighr; baydrear_n Believer, Every Breath You .Take. Fields Of Gold,
Get Down On I, Have .Your.self A Merry. Li;tI-é C}zristzn;xs, How Sweet It Is, Hungry Like The - )

Wolf, I Heard It Through the Grape Vine, I'm Not In Love, the James Bond Theme, Lady

Marmalade, Let’s Get It On, Mamma Mla, Maggie May, Mony Mornyy, New York, New !"ark,

Over The Rainbow, Santa Claus Is Comin" To Town, Sexual Healing, Shout, Singin® In The Rain,

- Strangers In The Night, That's The Way (I Like Is), The Loco-motion, This Old Heart of Mine,

Walking On.Sunshine, We Gotta Ger Our Of This Place, We Are The Champions, We Will Rock

You, What's Goz'ng On, Wild Thing, You've Got A Friend, and You've Lost That Loving Feeling.

L. Purpose pf this Procgedi:ig

7. My understanding of the purpose of this procecding is that the CRJs will set a royalty rate

for the compulsory mechanical license for making and distributing phonorecords under Section

- 1150f the Copyright Act. Rates will be set with respect to both physical music products (e.g.,

compact discs or “CDs,” and cassette tapes), and digital music products (e.g., full downloads,



* Yimited downloads (limited by number of times they can be played or period of time for which |
they can be played), on-demand or interactive étn:amin'g of songs, and ringtones). In doing so, |

. the CRIJs will apply the following crileria:

) {a) To. maximize the availability of creative works to the public;

(b) To afford |hc copynght owner a fair return for his creative work and the copynght
usér a fair income under existing economic conditions; 1+ 0

()  To reflect the relative rolcs of the copyright owner and the copyright user in the |
product made available to the public with respect to relative creative contribution, technological

"contribution, caplta] ‘investment, cost, nsk. and coninbumon \to the opcmmg of new markets for
creative expression and media for their communication; ‘ .

(d) © To minimize any distuptive impact ou thie structure of the industries involved and
" on generally prevailing industry pmcu(:cs. S N N R B

8. - Inthis statement, [ provide facts that I believe will be helpful to the CRJs in applying
thiese criteria and that sipport increasing and establishing a fair royalty rate for each of the musi¢

" products covered by these proceedings.

IV.  The Music Publisher’s Role

9. All value in misical compositions derives fxf-om the unique and irreplaceable creativity of
the songnvﬁtér.. The song he or she creates has-an intrinsic value; a value that does not.and.
should niot depend on the fiscal needs of the record '1abels or digital rusic services. In
particular, ;h;c intrinsic value of the soﬁg requires that reyalties payable to rights holders in
‘musical works not be reduced sim;:)ly to enable record labels and digital services to imércasc their
revenues. The publisher's job is ensure that the songwriter receives remuneration that adequately

reflects the intrinsic value of the song,

.10.  The fundamental role of the music publisher is to serve as a representative and advocate,

for the interests of the songwriter and to ensure that the creative prbccss is rewarded. The




- publisher provides a variety of services and assistance that arc crucial to 2 songwriter's success.

These include (i) discovering new songwriters, (i) providing advances and other financial
support so a songwriter can focus on writing music, jii) providing collaborators and other

creative suppott to help a songwriter improve his or her work, (iv) promoting a songwriter's

_compositions to recording artists, record labels and other licensees such as on-ling services,

television program producers and filmmakers, (v) ensuring a songwriter receives appropriate

_compensation, and-(vi) taking other steps to protect a songwriter's ownership interests in his or

- her copyrights: In sur, the publisher supports a songwriter’s creation of musical compositions,

finds ways to make that music available to as many people as possible so it can be enjoyed and

experienced, and helps a songwriter realize the economic value from his or her creative work so

- that the songwriter has a strong incentive to continue to create.

A Discovering and Developing Songwriters . .
1.  The -fixst challenge a publisher faces is to discover a talented songwriter. Publishers use
many means, and expend c:onsidcrable resources, to make suci} discoveries. This-includes -
attending live gérf-'or_xnai{Ccs, listcning to demonstration records, ot rcccivir; g recommendations
from awide array of sources including other songwriters, club owners, managers or
a(;quaintanccs. More mc,cnﬁy, publishcxs have scouted the intemet and "‘on-'li_nc communities”
for new talent. Tn fact, EMI MP.has ‘a staff t_ncinbcr dedicated to se‘archix{g the intemet l(;oking .

for new songwriters. She is constantly perusing web sites such as r'nysﬁacc‘.com and’

_purevolum.com, as well as artists’-weblogs, on-line radio stations, and music tefevision websites.

We use our demo studios to try out new bands and the material of new songwriters whom we
may be interested in signing or developing. Well-known songwriters discovered by EMI MP

include Alicia Keys and James Blunt, both of whom I discuss in greater detail below.



12.  The comerstone of EMI MP"s efforts to disdover new talént is its unrivaled artist and
repertoire (“A&R™) s:léﬂf. The A&R staff is responsible: for finding and developing songwriting,

talent.

REDACTED

Exhibit 1. A&R is the'lifeblood
of our company, and we constantly reassess our A&R function to ensure that it rernains dynamic | i

- and attimed to current music trends.

13. This scaxch for'ta!lcnt is very inuch a hit or miss proposition and very few of the leads [
pursucdl by our A&R cmploycx:s bear fruit. An excelléat description of the difficult nature of this

proccss was promded to me nx:cn!tly by Jake Ottmann, Creative Director for EMI MP in New -

York:

I find bands to sngn to EMI The majority of my tlme is spent doing the rescarch.

That involves many phone calls to contacts fanned out throughout the country and

around the world. Upon speaking with a contact, follow up is required. Each

contact always has three to five acts that they are secommending. Generally

speaking I speak to about 50 to 60 contacts a week. The equates to roughly 200 .

bands to listen to per week. If you do the math that comes out to a lot of songs to
. go through. .

- U'pon hearing a cool song, I'll generally go back and sce if the band is playing
live. Talways like to see a band play live before I get interested. If they are great
live then it’s worth pursnung,. Seeing bands is always a time consurning affair. If

the band is local, it’s a minimum of 3 hours to sce, etc. If the band is out of town,
then it involves a whole day.

Last year ] fomnd 3 bands that were worth signing.
14.  Asaresult of the efforts of oin: A&R staff and after sifting through thousands of

: oppoﬁunities, we were able to sign 63 new songwriters in the U.S. in/2005.




15.  Once atalented songiwriter is discovered, the next step is for the publisher to negotiate a
contract with the songwriter. The terms of this contract vary w.ith the cixcum_stanccs. Typicaily,
these contracts are for a period of time {(¢.g., one year with options for the publisher to extend the
term one year at a ~time:) or until delivery of a certain number of songs or an album (e.g., witha
p;ublisher's option to pick up the next album or group of songs). In the majority of contracts
offered by E'MI.MP. royalties eamed by songwriter compositions are shared with the ;;ublishcr,
,kEDAC.TED
' ' EMIMP pays the

songwriter a recoupable, but not returnable, advance against future royalty eamnings. The size of

. the advance dcpcnds ona numbcr of factors, including ihé potential of the songwriter, Whether -

the songwriter ah'eady has had successful songs, whether there is a “buzz” in the industry about
the songwmcr and whethcr the songwntcr has arecord dcal. thn publishers’ compete to s:gn

the songwriter, the contxact is llkely to include a more sxgmﬁcant advancc as wc]l asa hxghcr

share of royalties.

16  Thc payment of these advances by publishers is essential to enabling both new :md
established songwriters to deve]op their lalcm and create ncw songs. These paymcnts are
necessary to finance the day-to-day mquxrcments of the songwriter’s career, including for
professional bills, management commissions, equipmient costs, to hire vans for performances,

pay taxes and for general liv}ipg expenses. Advances enable songwriters to survive financially so _

" they can concentrate on developing their talent and the musical compositions that are the

fundamental source of value for the music industry.

REDACTED



REDACTED

Exhibit 2.

17. ) Advances are investments in the songwriter's talent based on the anticipated success of
the songwriter. There .i:;. however; no guarantee that a particular songwriter's song will be
rcf:ordr:d or, if itis :rcc'oxtdcdﬂ that the ;ingle or album on which it appears will be a sucx_;ms. o
Indeed, only a :sn.xall percentage of songwriters signed to publislh.ihg‘ contracts achieve any

1

significant sucdess. This is reflected in our historic experience in the recoupment of advances.

REDACTED

" Exhibit3. ~

REDACTED

Exhibit4. Further, unlike
'agreements: between recording artists and record companies, which often contain major-
deductions against artist royalties for items such as promotion}xl goods, packaging and video |

costs, publishers typically don’t contract for major deductions against songwriter royalties.

@

@

L ]

@
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18. Oncea pub]ishc.r sig'n.s _z.\ songwriter, the role of the pub]ishcll is to help the songwriter
fully develop his or her talent and to promote the songwriter’s songs. This requires the publisher
to invest its tine,- money and expertise. For instance, EMI MP has recording studios that it
makes available to songwriters to work on their songs and to create demos. EMI MP does not
charge the songwriter for use of ‘the studio unless the recording is 1;scd as the basis for a recorded
work that will be released. Itis in the interests of both the publisher and thc-songwn‘tm; that the
-rccording be as marketable as.possible and demo r;cor&ings are an. important part of promoting
the musical wo%k. ‘The publisher also'may introduce the songwriter to other songwriters to help '

thé songwriter with his or hier work or as part of a recommended co_[laboration.

19. Oncea songwﬁter has created a body of work, the publis_hcxl"s next job is to promote the
songwriter’s songs to rccc;rd.labels and artists. In the casc.of singe(—sc;ngwﬁt@rs with whém EMI
- ) MP has a development deal and y{ho have not been éigncd by a record label, we; promote .(hc .

" artist to labels. It ismot unusual for labels to wait to see how an artist develops under a -
publishing deal before signing tilc artist to a record contract. Ourjob includes trying to make
such a record deal h:_zppcxi. which is usually necessary for the artist to take the next step in his or.
her career and achiev;'e broad distribution of his or her works. The need for an artist to obtain a
‘rc(?ozdf contract may be changing, however, as the expansion of on-line distribution provides

“artists with alternative means for reaching consumers without the intervention of a record label.

20.  We also engage in many other activities to promoté usé of our songwriters’” works. For
instance, EMI MP has created a di gifized database of our songwriters” music to help identify the
right piece of music for businesses that want to use music for promotional purposes, such as

advertisements. We also actively-participate in developing new product ideas to increase use of



our songwriters’ compositions, including use of lyrics on mugs, posters, and websites such as

www.itspopart.com.

21. Ano.ﬁhcr iimpi)napt means by which-publishcrs secure income for songwriters is through
-the .issu‘:mcc of synchronization lirccnscs‘thz'u allow songs to be used in telcyisiion advestisernents,
television programs, films and electronic games. anr-ex:ampl(_z. one of our composers, Alex
. Heffes, has' established ﬂiimsc:lf as a lcadifig British composer on film and television scores. His
i)rcakth:rough picture was the Oscar winning documentary One Day in September with Kevin
MacDonald. We were instramental m enabling Alex toi work on the filmscore and this has led
to a highly successful on;goin;glrclaﬁonslﬁp between Aléx and Mh-chmald‘ in¢luding for the L
reccndsv released Fox Searchlight film -Thez Last King of Scotland and the film Touch-ing the Void.
W;: have been instramental in helping Ale:x semrc comumissions for other film scores such as The
Parole Officer and Imagine M.e & You, a.nd we é;‘l'é;lgcd for'soundtrdck atbuni rclc,as.c-:s of the
score for Touching ti'ff Void and The Parole Officer. We also have h;:lpoii secure advertising
work for him. Sirpil arly, we fipe!pcd U.S. songwriter Pharrell Williams get his song Mamacita |
used in the film Fast and the Funbus} Tokyo Drift, Death Cab for Cutie get its song Someday .
You Will Be Loveél used in CS1, and The Fray gct its song How to Save ¢1“ Life used in Grey's
Anatomy and Scrubs. Further, we helped James Brown get his Living in America in Rocky IV
and hclfpcd get Chris Cornell's You K.u.ow My Name in the latest James Bond film; Casino

Royale.
22.  These efforts by.a publisher to fusther the development of a songwriter's career represent

investments that usually are made at a significant risk, because, as noted abové, most songwriters

do not ultrnately achieve success. o
' REDACTED
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REDACTED Exhibit 5.

‘These investments must be made on behalf of a large number of songwriters, however, in order

to develop the relatively small number of songwriters who do succeed.

23.  Publishers also play a vital role in protecting the songwriter's rights in his or her
composidons and in ensuring that the sonngitex" gets paid. In the first insta'nce this relates to
icensing songwriters’ works;. We are 'rcsponsib!_e for administering a variety tights for our
songwriters. The four principal rights (which account for virtually all of most songwriters’
incomes ﬁom their composit_ions') include: mechanical rights, which are at issuc in this .

- i)ro;:ecding, performance rights, synchro;xization rights (for use of compositions in films,
televisi:on pmgx;ams commc;c'ials and vidcos) and print rights. In thc United States we Iicc'nsc’
mcchamcal tights to users either through The Harry Fox Agency, wh:ch acts as a clcanng house

" for music publisher rights or, where a licensee desires, we will license them directly. See Exhxblt
6 (ﬂchhm illpstmﬁng mechanical licensing relationships). Sinﬁlgrly. we license peiformance
rights through the performance rights organizations, ASCAP, BMI and SESAC, or directly.
Synchronizat‘ion_ and print rights are licensed directly. EMI MP engages m substantial direct -
licensing ac.tivitiw, in the U.S. In.the U.S. we have 67 cmplOyr;cs. engaged in licensing activities
out of 135 employees engaged in such activiﬁcs globally. These activities account for

REDAcTéD : © and include the digital
media agreements we have entered into with the major Jabels as well as the many nngtone

h licenses we have ncgonaxed. (Both types of agrccments are descnbcd in greater detail bclow )

In addition to licensing, theT pubhshcr will register its songwntcs works with the Register of

Copyxigh_is and with collecting so.cic.u'w around the world. ‘'We collect and audit royalties due to

a songwriter for the xi:[;roducﬁon. distribution, and other exploitation of his or her work. Finally,

11



the pubhsher also protects the songwriter agmnsli infdingements of his or har musical works. |
These funct:ons are an xmponant an\d continuing service for songwriters who othcrwxse wouI d

have to devote considerable time and effort to such adxmmstmuvc‘tasks or pay othcrs to‘do SO.

B. Examples of Songwriters Discovere‘zi or Developed by EME MP
“24.  Toassist the CRJs in understanding the role usic puhhshcrs play in discovering and
developing. artists and promoting their composmon_s.‘ the followmg are examples of the role EMI
MP and other publishers have played in recent years ln tl'mc careers of a variety of artists, some

well-known, and others who are just beginning their careers. -

25. 'Ihc first of these is the highly succc‘;sful snng'cr—songvmtar Alicia Keys. J ody Gersen,

Executive Vice President, U.S. Creative, for EMI MP in Los Angeles, first learned about Alu:la \

-from an acquaintance in the music business when Alicia was only: 14 years old: ‘After hearing a |

tape of Alicia’s songs and meeting with her, Jody recognized Alicia’s considerable talent and
signed her to a contract. Jody flew Aliciato Los Angc!e_s l<; work in the studio and record
demos. She also introduced Alicia to other songwriters and artists such as Warryn Campbell,
:;not'her promiising .somgwritcr, and shopped her songs .to other artists trying to get them to record:
the songs. EMI MP continued Alicia’s contract while she worked to develop hc.; songs. Despite;
;‘\licia’s great talent and Jody’s 'efforts, however, it took six jears before Alicia aci}icvcd any

commercial success.

26.  During this period, Alicia signed with Columbia Records and recorded an album, but
Columbia didn’t like the album and dropped her. Clive Davis, then head of Arista, bought Alicia
out of her Columbia deal. Davis, however, was subsequéntly fired. Aftera biddiﬂg war between

Arista and Davis's new J R_ccords Iabel, Alicia went to JRecords. Jody pmvided advice to

12
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Alicia as she considered with whom she wanted to work. In addition, advances from EMI MP

helped support Alicia when she was in between labels. After Alicia moved to J Records, Jody

“helped get her opportunities to write music for other attists, including Aaliyah. Jody also

introduced Alicia to other writers, including Jermaine Dupri and Kandi Burzuss, who would
write thh Alicia on her first hit album, Songs in A Minor, which was released in 2001. That

album sold 12 million copies and featured.the number one single Fallin. Ahcxa followed that up

‘with The Diary of Alicia Keys, in 2003. That album debuted at number one and has sold over

nine million copies.

27.  Since Alicia achieved success, Jody has continued to work closely with her to funhcr

. develop her songwriting as wcl] as other as;;ccts of her career. For instance, Jody arranged for

Alicia to mect Michael Mann, the director of the film Alx, to write music for the film. She also

. got Alicia mvolvcd in writing with Christina Aguxlera. which resulted in thc song Imposszble on

- Aguilera’s Stripped album, and in writing wnh Usher. Jody oontmues. to advise Alicia on other

collaborations. In addition, Jody has licensed Alicia’s song,s for television shows, mcludmg

Amencan Idol, America’s Got Talem Celebrity Duets and Star Search. She also has pursued

- licenses for branded products and video games. Funher, Jody has advised and assisted Alicia

with respect to obtaining film roles, a film and television deal with Disney, and advice regarding -

Alicia’s public relations firm, legal counsel and talent agent.

28. ' Insum, Alicia’s story illustrates that even a very talented artist may need to work at her

craft for years before achieving any success, but that a publisher can hélp in very important ways
by sticking with the artist and providing her with opportunities to dcvclop her talent and develop
relationships lha! can n:sull in her music bccommg w:dely Kknown and appmcxaxcd. ThlS

sitidtion also illustrates that thc investment a pubhshcr makes in an artist may take many years to

13



Finally, Jody's continuing efforts on Alicia’s behalf show that even after an artist has achieved

. success, a publisher continues to provide important support for the artist's creative efforts so.that |

. had major potential and that with om"“ creative and commercial input, that potential would be

' work before these could be recorded. One particular song was You're Beautiful, the hit smgle‘

financial support from EMI MP, he hagi the time ahd space to work on his wiiting and produce }z_

bearfruit. REDACTED
There is little doubt that without these Jmoixiw she

would never have been able to develop her talent and achieve the huge success we now see. .

those efforts achieve great value both for the artist and those who distribute or license her music.

29. A séconnd example of EMI MP’s efforts on behalf of its songwriters is singcr—songwritqr
James Blunt. James’ debut }Arqu, Back to Bedlam, hias sold approximately 2.3 million copies
in the U.S. and reached number two on the Billboard album charts, Worldwide it had sold over
11 million co;')im by the end (;f 2005. Ir; 2002, Declan_Momcll of EMI MP’s A& R department : ®
met with James. At this §tag;c, James hz.xd., wiitten 2 number of lyﬁcaﬂ!y accou;plishcd songs that
the c.ompany' thought had potcnﬁ;ait Howévcr, James had not had any de;x]ings with record
cor.npanics.,' EMI MP felt that, d(ispfut.: t};c; risks jnvolved in signing an unproven songwriter, he ! P
realized. In the 18 months after ';igx;i ng Bluiit in November 2002, EMI MP contributed not oniy :

-A&R e xpcmsc in the form of creative mput bt also recording facxlmes and co-writerinput. A

number of mhc songs that James had written before he was sxgncd to EMJ[ MP mqmrecl fortther . @

released from his ﬁlst album that reached numbér one on the U.S. charts. Because James had |

9
body of work. 'We encouraged him to continue writing and to start performing so that his work ‘
would be exposed to live audiences. The popularity of an artist'can grow over a very short .
period of live performances as it did with James. Once we had worked with James for some time

@
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and had demo recordings, we were able to broker intmduct;lons to labels and producers. A CD of

his work was circulated to various labels, but none was interested until Linda Perry of Custard

Records met Sally Perryman, EMI MP’s then head of A&R, and listened to a number of James’

songs. A;s a result, and after James had performed at South by Southwest, the music industry
festival in Austin, Texas, James was signed by ‘Custard Records in a joint venture with Warmer

Music’s Atlantic {abel, in 2003.

. 30. EMIMP also introduced James to Guy Chambers, who is signed to EMI MP and is a

highly successful songwriter. James and Guy co-wrote one song, Tears and Rain, that was on

. Jamcs'. album. A second song created in those writing sessions, Wasted, wasn’t used on James®

album but now has been recorded by another artist; Seal, for release in 2007. James’ debut

" album, Back to Bedlam, was released in 2005 and sold initially in very modest numbers. After

- extensive concerts and performances arranged by his management and record company support,

however, James achieved huge success. ﬁowcvcr' none of that would have been possible without
the substantial financial commitment made by EMI MP to-James well bt{for@ any record
i:.ompar;y took an interest. Our advances, ) ' REDACTED

allowed James to.develop l;is craft as both a songwriter aqd p;arfonncr. laying the basis
for the massive success he has since achieved, James has maintained a close professional
relationship with Declan Morrell and thEy are in contact virtually evcry&ay to discuss the
development of James’ next atbum, including the songs to be included, the timeframes and

whether collaborations with OthCl: songwriters should be considered. This album is ducoutin

2007,

-31.  Another example of how publishers assist artists can be gleéncd from the work of one of

- EMIMP’s most successful A&R executives, Big Jon Platt. Big Jon started out as a DI in Denver

15
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'C. Providing Sexvices to Users of Music
34. ][n order to facilitate th[c greatest possnblc use and distribution ‘of its songwriters’ creative
works, a publtshnvr must provide good service to users of its SOngwntcrs music- At EMI MP,
one of our core business goals is to provide exemplmy service to users of music. We believe that
the grca;zr the service to the users of music the more uses v«.ri]l be gérr‘.eratd:il for our sorigwriters.

Services we provide to users include, but are not limited to: '

(a) .. Identification of the most appropriate music for their needs;

(b) In the hit-driven digital world, pmvxdc ugers with'market intelligence and early
access to certain product; .

© Targcled music-based consu]ﬁng and marketing based on industry specific -
knowledge and music expertise, including the development of new product ideas incorporating -
rausic; . ’ - '

(@ Helpin dc’Veloping business models in the digital world by listening and

". responding to uscrs' Tousic needs, including ncgoual‘mn of déals designed lo promote new uses of

music;

(¢) ° Fastand efficient clcarancc of Iu.ensmg nequests (mcludlng scekmg approvals of:.
songwriters where necessary); and

-(f) Assisting users fo navigate the litensing 4nd dlearance prodess, through: -
@@  education in its intricacies;
@1) rescarch on the status of rights in compositions desired by thie user; and

Gii)  direct help in clearing ng}hts with other publishers and master rights
holders. : ) ’ . ..

V. The Role of Publishers in the On-Line Distribation of Music

35, Digjtal music distribution has grown rapidly in recent years and EMI MP expects this

growth to continve. For example, global wholesale revenues from digital distribution (including

' ringtones, downloads and subscription services) were approximately °

REDACTED




. REDACTED
See Exhibit 9.

36.  The basic functions of the music pub]ishef are essentially the same in both the on-line
and off-line \.Nodds: promoting the interests of songwriters by discovering and developing talent .

" and achieving the broadest possible distribution of songwriters® creative works. Itis important to
note, ixowevcr. that music publishers have played an important role in the development of the on-
line dism‘_bution of music. Sinc;:'a; early as 2000, publishers have been lcensing inriovative,
secux;e on-line music servic_es. For example, EMI MP licensed services such as Full Audio and
Click Radio, both limited download subscr.ipt.ion services, at that time. In addition, in 2001, the
NMPA and The Harry Fox Ai;cncy entered into an agrecment with the RIAA under which the
pubiishcrs agreed to aliow the record labels to license their songwriters’ works to services
providing limited downloads and on-demand: streaming in return for a modest advance an(i ﬁ)c
promise that once a rate was set in the current proceeding, we would-fcccivc retroactive

" payments under the licenses. So for the last five years we z.md our son_gw;itcrs have fon:gor}c any
meaningful compensati.on from these services with the sole aim of encouraging the dt;vclopmcnt
of these services. We believed that crwting additional 6pportuniti§s for the dissg:xx_ﬁnz;ﬁ;)n of our.
songwn'tc;rs’ works in the digital space b'y licensing legitimate new services was the best way to
serve our-songwriters’ interests. In contrast, in the carly ycars qf this dec:;dc the record labels

were reluctant to license digital services.

37.  Atthe same time, EMI MP began entering intd dozens' of ringtone and mastertone
licenses that are described below. We also entered into New Digital Media Agreements with
Sony BMG, Universal and Warner covering the licensing of mastertones as well as several other

digital products. As these examples show, publishers have been at the vanguard of digjtal -
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licensing efforts and EMI MP expects to continue to do so. We are dedicated to helping

innovative new digital services that are consumer frendly and that also protect and promote our | ’

songwriters’ eompositions.

] 38._ ~ The traditional role of record labels is changing in the on-line world and so are the labels”,
ec'onoim;cs:. Many of their existing functions arc ci ther unnecessary or are being subsumed by
.other participants. This is most clearly the case with n}aﬁufacmring and dis&ibution where, in
--the digital space, there is no n.cod for the manut:actpr;w wax"cl)ousihg and shipment of CDs or
other 'physi'c;xl music prlbdué:is. In this environmehnt labcls.\do ot have to be‘:;r'thic cost of product
‘teturns. Thereis no pmdt.:ct obsolescence since thcrc‘art.:-no ;rnanufacturcd goods, and there is |
little or no bad debt or faulty product. The; ch.;;ge also is affecting other aspects of the; 1;(:;:0;(1
labels? activitics. ’l‘llc'dl?’sclovcry of music is incrcasingly-béing done directly by consumers
'througl;h on-line sites like m;yspacctcoml, ﬁﬁking the identification of artists with stron g .
preexisting fan bas'c.s easier for_mco;'d labels.” Over time thxs sbobld significantly increase the
likelihood of success with new srtist signings, lowering bmthA the risk and cost of domg business |
for rc(:orﬁ labels. .Bﬂarkctinxg and promotion in an on-ling cnvixronmex.ut also offers the pm;pect ofl I I | |
Muding the cost of reaching cbinspnmcxs. On-lir;e marketing is less about the money spentand |
’ mo'rc about ﬁn‘din;'; avc;.nucs to reach consumers in imm\;ativc ways. As a consequence, as on-
fin€ and di gita'l uses grow the economics for rccond labels will continue to iimpmvc. Recod | | | |
Iabels or their parent corapanies often have rcfercnc;d that they already are benefiting fromthese| | |

improved economics even ‘ﬂlong;h, at this point, on-line and digital sales represent a relatively

small portion of their revenues.
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VL.  The Publishers’ Rate Proposal
A.  TheProposed Rates
39.  The music publishers are proposing the following mechanical royalty rates:

() Forphysical products, an increase in the statutory rate from the greatest of 9.1
cents per song or 1.75 cents per minute of playing time or fraction thereof to the greatest of 12.5
cents per song or 2.40 cents per minute of playing time or fraction thereof; .

. (b) For permanent or full downloads, the greatest of 15 cems per.song or 2.90 cents
pcr mmute of playmg time or fraction- thcrcof

{© For limited dovwnloads, the greatest of (i) 15% of revenue, (ji) one-third of the
- total content costs paid for mechanical rights to musical compositions and rights to sound
recordings; or (iii) the greatest of $0.0033 per use or $0.00064 per minute of playing time or
fraction thereof;
@ For interactive streaming, the greatest of (i) 12.5% of revenue, (i) 27.5% of the
total content costs paid for mechanical rights to musical compositions and rights to sound

recordings; or (iii) the greatest of $0.00275 per use or $0 00053 per minute of playm g time or
fraction thereof}

{e) For ringtones (including mastertones), the greatest of (i) 15% of revenue, (ii) 15
cetits per ringtone; or (iii) one-third of the total content costs paxd for mechanical rights to
musical compositions and tights to sound recordings; and

AH Al penny rates in these proposed termis sub;ect to periodic ad_;ustmcnts for
inflation as measured by the CPL .

40.  The following facts shpw why these rate increases are both reasonable and niecessary to

provide appropriate incentives to songwriters to create music.
/B. The Néed for Higher Rates to Incent Creativity

41. My understanding is that one criterion the CRJs will'cénsidcr in setting mechanical '
_ royalty rates in this procccding is to maximize the availability of creative works to the public.
See Copyright Act Section 801(b)(1)(A). In considering the appropriate rate for this purpose, it

is important to undecstand the process through which musical compositions are created.
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42.  Fach year, hundreds of thousands of people attempt to write songs. See ASCAP Web
Site, _w_m@zuﬂ_\la_b_ogg_ (ASCAP alonie has over 260,000 members, including songwriters,

' _ composers, lyricists and music publisheis); BMI Web Site, .

mr;bﬂi._cg;nlab‘out/bac:kurppmdenasp {(BMI has ovér 300,000 members, ix‘mcl'udihg ‘songwriters, !
composers and x'nusic publishers). Of the songs that :m:'w‘ﬁttch. very few ever _wil] be published, !
and very few of the published songs ever will become suc‘ccs§ful reacm;cﬁngs. For instance, EMI f
MP currently owris the i ghts to approximately 1.3 million songs worldwide. Of these,
‘RE['JIAC.’I'ED _ - ‘
' Exhibit 10. The point of these
figures is that, in order to <_>btain the relatively sn-xiall number of songs.lhat écoplc really wantto” |
H§tcﬂ1 to and p‘»uxr;ﬁasc.‘mcn‘: mﬁst be a.sz;f;ficicnt incentive for the hundreds of lh(;uszmas of

people who try to wirite songs to continue to do so.

43."  An analdgy to this process is fouxrid in the dévcldpmcht of new prhampaceu.ﬁc:ﬂs.
-Phax‘x.naqcutica]. companies invest in large numbers of drugs hoi)ing‘ to come: up with the niext
I.,ipitur or Viz;;gta. The development of each drug involves an éxpensive R&':D.'pmccss, numerous:
xegui:atofyAhurdles and c;ftcui'takeé many years. Only a very small pcrccntaéc of drugsin
dc:vclzopm;cnt ever become .s:ucc.c:ssful preducts, however. Development! ;)f these successful drugs '
requires cn.:;nihg a sufficient ir;ccntive 5o that phamac:wﬁqal i:ompanics will fund' the R&D and |

regulatory approval process for a large niamber of drugs, including the vast majority that fail. !

44,  Musicisno ﬁﬁb@t. Fhe R&D in the composition of music ar< ‘the efforts made by tht;
hundreds of thousands of songwriters, most of which will prodice nothing marketable, but out of -
which will come th.c creations on which the music industry depends for value. As often has been |

" noted, the song is the foundation on which the music industry is based. The health and vitality of |
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that indusiry as well as our culture depends on providing sufficient incentives to songwriters to

assure the 'very best creative output. The greater the risk of failure the greater the incentive must

“be.

" 45.  The need for an increased royalty rate can be dé;nonsumea by comparing current

conditions to those that existed when the current rates originally were agreed to in 1997. Since
that time, while the use of music has expanded greatly, paniailarly through the development of
digital distribution, the decline in album sales has reduced the opportimities for songwriters to

have their songs recorded. -For instance, according to data compiled by the Recording Industry

- Association ot.' America (“RfAA“), the record labels’ ‘trade association, in 2000, U.S. CD album

sales were approximately 942 _million unit.s. In 2005, this figure was down to approximately 705
million. See RIAA 2005 Year-End Statistics, Exhibit 1 L. While dxgxta! album sales 'havc been
increasing (frqm 4.6 million units in 2004 10°'13.6 r;lillion units in 2005),'ih§y dc; nc;t come close
to replacing these lost CD album sales. See RIAA 2005 Year-End‘Statistics, Exhibit 11. Piracy
also-has played major role in this det':ﬁnc. According to the International Federation of
Phénograpixic Industries (“IFPT"), the value of pirated music ‘wq'rldv;idc is $5 billion, and the
xiui'nbcr of tracks available fo;- illegal dé\;nlo;ad is 1 billion. For every track sold legitimately

there are six tracks taken illegally. See IFFI : 2006 Digital Music Report, 16,

‘ . htjp:l/www.ifpi.org/contcntllibraryldigi(al-music—rcport—ZOO&p&f. Ex.hibit 12. The consequence

is that there is less money available to support thie creative process, meaning that there are many
creative works, including great works, that never are composed. An increase in the mechanical
tate is required to offset this decline and restore the level of economic incentive 1o create musical

compositions that exisied the last time the mechanical rate was set.



46. ' Another major factor in declining songwriter income is the i“[mpo‘siticm by record labels in |
their contracts with singer-songwriters of “controlled composition clausés,f"whit:h have become
incrc:‘a.;ingly prevalent since the current 'rates were setin 1997.: While conm;llcd c;)‘mposition
clauses do not apply for the most part to digital products underithe Digital Performance Rightin -
Sound Recordings Act of 11995. .(hey continue to apply to- physical products. Record labels fist |

. began to demand c:ﬁnmqllcdl composition ;:Iauscs during ﬁxb 1960s and 1970s but they expanded
their_wdcmzands-for“lthcsc: cl.auscs in the early 1980s. Controlled ‘t;o._mpositx:on clauses typically
reduce the label’s ob]ig;aiiom to pay mechanical royélu'ies to 75% of the statutory royalty rate and |
‘cap the 'n;lmbe:r of sohg;s: on an album on which royalties are retiuircd'tq be paid (e.g., a 10;song i
cap), which mdﬁcc:s the effective rate ;;ajid to well below the statutéry rzi?c. Controlled
composition’ clauses also reduce opportunities for songwriters who are iﬁ)t also recording artists. | '
An artist :’;x;\bjc:ct to a controlled composition clauke who Wantsiio use a ‘sohg; on hls orheralbum | | |
writtc:r_l bya sé)ngwrﬁtcx' not sixbje‘ct t'O_SUCl.l a clau$c.must_ reduce his or her already reduced

royalty ﬁﬁhct to “reimburse” the record label for héxfing to pay a n.on—ctontrqlled rate for‘.that‘
songwriter’s song. This has Aiscoimagt;d‘. the involvement of songwriters in ‘collaborations with

artist/songwriters subject to-controlled composition provisions in their recording contracts.

;$l7. The adverse effect of controlied clauses on songwriter ingom'e has gxo\:;'n_c;ver the years |
" for a number of reasons. First, over time, as moré new music subject to controlled compasition |
- clauses l?a,s been released, the percentage of p_hysicﬁ product subject to these clauses has
“increased. In addition; some of ;hcsc clauses lock artists im;) the statinory mechanical rate that
existed when they entered into their agreement with the r'dtoré label, meaning that they have |
realized no bencfit from the increases in the statuaod rate ﬁucc that time. Further, while the”
song cap has increased somewhat in recent years from the standard 10 songs to 11 songs.in some
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instances, or even 12 songs for significant artists, these increases have not kept pace with the 7
growing number of songs on CDs. For all of these reasons, controlled composition clauses have
reduced songwriter income on physical products, a reduction that must be addressed with an

increase in the mechanical rate in order to maintain songwriters” incentives to create.

C.  The Enhanced Value of Music

" 48. The proposed increases in the mechanical rate also a:e appropriate in light of the fact that
the value of musical compositions has _incrcase& i‘n recent years. As siéniﬁcant contributors to
this trend, éon‘gwritcrs have a legitimate claim to benefit from thiit increase in value. A principal
reason for t.his iricrease has been the development of various forms of digital distribution that

_ make music more portable and accessible than it ever has been before. Consumers today can '
purcliase mus.ié at any time of day, can put'mu_sic on their computer, CD, .MP3‘ playcr and phone
arid makerdigital quality copies when this is legally permitted. All of these uses not only
increase the demand for music but also the value of music to co.n.sum;trs.

49.  The value of music to the consumer also has increased because consumers have a greater
ability n():v;' to purchase only the songs they want instead of having to purchase 2 CD albun; that
‘ may have a few songé they want and other songs in which they are less interc;tcd. This has
" impoitant implicatioas for the mechanical royalty fate for di g;tal products. thn.tatc's were last
set in 1997, the overwhelming majofity of misic purchases were alburx_xs; and the rate
. represented an average value for the 12-14 songs on a CD albur. S::«: RIAA 2005 Year-End
Statistics (in 1997, apéroximately 930 million alburns, éontzgining ui)wards of 13 billion songs, -
sold in all physical cbnﬁguratior;s as compared with ohly about 117 million singles), Exhibit 11.
‘As most people recognize, the value of the bundle (the album) has been driven by the value of a

few songs. From a songwriter perspective that was ok — averaging that value over the total
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- they-can get the songs Ihey want without havmg to acquire the bundlc, implicitly ralsmg the

-of musi¢ through the i’I:umcs music store, but rather on the sale of iPods (Time magazine,

number of songs on the album was a reasonable compromise to facilitate liccnﬁng. Asongwritet [ | .| |

was as likely 1o have a song that drove the sale of the album a5 not, so the view was that it would

: “
all average out and over time the writers of the best sbngs Woxﬂ_d gain the afpprdpriz&f.c value for ' .
their songs. However, that has changed in the on-line and digital environment, which is .
principally a singles world in which con:sume:m can ahd db limit pirchases to those songs they |
most v;anlt. See 'IFPI 22005 Digital Music Report, 16, - : b e

http.llwww.lfm or;_/contemlhbrﬂ(hmtal—musxc« rcpdrt~2006.pdf Exhibit 12, and Exhibit 13

REDACTED ’ : : That means

r ]

value of the scngs lhcy punhast Cl[carly, once the album was unbundled basing a songwriter's

" ‘compensation upon an average of a bundle no Ionngcr represents an equitable sharing of va]uc

Thxs supports a ‘higher mechamc al rate for di gntal‘downloads. ‘(Sohgwiiters also facc increased '
risk in the digital world that they will not be fully compensatec{ for their creative efforts. Inthe |
physxcal world ail <.ong'; in the bundle rcpresentcd by fhc album are sold, so that songwnters are |

paid n‘gardless of whxch songs on the album xum out to bea hxt In the' d1 gital wodd thete is’

greater risk that the songs released as singles will not be the hit songs, which couldleadto | | | 1 | . b ‘}

significantly reduced mechanical royalty income. ' An increased mecharical rate for digital

- product is required to address this risk.)

50.  The increased value of a song i the on-line world }cﬂe}:ts itself in 2 number of w:iys -
which are not atways seen in the retail pncc of the sonf. 'Flus is mdst evident with Apple’s e @
iTunes service, which is desi gncd to sell hardware (iPods) by artificially holding down the price

of a download. Apple CEO Steve Jobs has said that Aj‘p;.ﬂe‘doc:‘; not make any moneyonthesale | | | |
@
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November 17, 2603). Exhibit 14. Apple sells all of its songs regardiess of whether they are hits
or not at 99 cents to encourage the purchase of iPods, which hhvc generated significant revenues
and profits for the company. i’or instance, Apple intmducéd the iPod in- late 2001. From 2002
through 2006 (fiscal years ending September 30), Apple’s rcv;:nucs more than tripled from $5.7
billion to $19.3 billion, and its net income increased from $65 million to atmost $2 billion. The

iPod has been the }najor source of this increased profitability. .See Exhibit 15.

S1.  This aspect of the value of music also is reflected explicitly in the recent agreement
bctweedMicrosoft and-.Uni.vcrsal Music regarding Microsoft's new Zune music player. In returi
for Universal liccnsiné its music to Microsoft for use on Zune, Universal will receive both a’
percentage of revenuc from the sale of downloads as well as a 'pcxcqnla?;c of the revenues from
sale of the Zune devices. Sce “Microsoft Strikes Deal for Music,” New-York Times (November
9, 2006), Exhxbxt 16. This transaction constitutes recogmuon that the value of such dcvxcm to
consumcrs is largely baséd on and driven by the music that can be played on the device and that’

_the value in the composition has been diver(c‘d to the sale of the device.

- 52, Finally, the value of music is reﬂectcd in Google’s recent acquzsmon of YouTube for

. $1.65 billion. Much of YouTubc’s value derives from the music that is available on that site. In

" each of these models, the price of the music being made available to consumers has been set at
an antificially low. level (in the case of YouTube, zero), but as the descriptions of these '
businesses make clear, each of them derives significant value from the music associated with

their products.



D The Value of Music Reflected in Matrketl Transactions
53.  Tunderstand the cnlcna the CRIs wﬁl apply in setting the mechanical royalty rate also !
include providing a fair retumn to the songwriter ﬁ'or his or her crcative work and a fair income to
the copyright user under existing cconomic mndi,tionls;i(fopyﬁghf Act, Section 801(6X1)(B).
EMI MP and other publishers have negotiated nimerous hrmsl.-]cn}gth‘, igreémm& regarding
mechanical rights in music that evidence th;: terms each party believed would prov.idc it \w./ith a !

fair economic retum.

54.  The following are several examples of types of agrecments that have n:s:ulig:d from arms-

length negotiations b&wocn EMI MP and digital service providers or record labels.

(a‘i Ringtone and Mastertone Agn:cinex;ts
55. Smcc as carly as 2000, EMI MP has mcgc»uatcxl dézens of license agmmnu for
nngmmcs (momophomc and pol yphc»mc versions of compositions licensed by EMI MP) as well
as mastertones (cxcctpts of songs recorded by an' am t) hlnlcss d»thcrwzsc indi catcd, refercnces

below to “‘xingtonc ane intendad to mcludc mas&crt_oncs as wcll.)

Until the Copyright Register’s recent ruling that éertain rihgtohes are covered by the compulsory
ficense in Section 115 of the Copyright Act, EMI MP a'ssumcd that ringtones were not covered
by the statutory rate and ncgotiated on that basis in a competitive-market. Other parties, -

. particularly the RIAA and its members, have long takesi the position that Section 115 did apply.
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6. For insmnoc. in 2000 wo negotiated a ringlone agreereent with Besmik, 4 company
afﬂinted with focmer recording sitist Thomas Dolby, The agreed upon royzhymc was 105 of
the retail price for the dngxom with = m!mmum soyalty of 10 cents p«nngloacwiddulwu

sgnificantly shove the 7.55 cent statutory nw applicable et thet timé. An article published in

. Biltboard In 2004 titled “Ringtone Rumble Brewing” demonstrates that mechanieal rates for

singtoncs of 10% of ealee price with mindama of 10-12 ecnis were well established i the
marketplace by thal time. Sec Exhibit 17.

-

-

57. Acached us Exhibil 18 to this statement are appeoximately S0EM] MP singrone ficenses

uweuuachmsummﬁn;g!kélkum‘ baske tems, As this chart sad the sgrocmients show

_ the mates agreed upon wnder thess Hiceases tend ta be' x’ﬁnmg!wxcunpnce(e.g,.ﬂ

mﬂm(unmmcmmmrwamm)wﬁhuﬂnimmﬁ
Tt}cmmm(mmuknonummmwmlnﬁw cen

we entored into with Lagarder in 2004 provided fora rats of:

S Rﬁgtmeméﬁmcm
Licenss with Lagardere North Amcdca. Inc. ("I.aptdqa ngone Licensa™, paragraph 6(«:){

 REDACTED

Many of these agreements also fnclude recovpable 2dvances

_ Aud fixation fecs
REDACTED '

‘
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58.  These agreements also provide that the rates are not subject to deductions for “frec” or

.' “bonus™ goods the record labels impose for CDs 'and that a full royalty will be paid for cach

ringtone. See, e.g., Lagardere Ringtone Lice.nsc..‘ pardgraph 7(c). In contrast, zirﬁ;t‘oont‘mct}‘:

with llaiaclls typically provide lﬁ:at CD units madc‘lavai‘lablc to retailers for free or for promoti.onal

purposes will not be SL;lbjoctt to a royalty, Further, the reqiirernent that ft;il rates be paid also

means that these rates are not reduced b_y the effect of controlled c«omposition clausesthat,as | | | | -
dxscussed above, reduce the effective rate paid will bclow the statmory rate. Thc rates agreed

upcm in these ringtone agreements this result in the pubh..her and songwnter n:cc:vmg a much

higher effective rate than that typxcadly received under Section 115.

59.

® New Di gital Media Agreements with Sony BMG, Uhiversal and Warner. -
60.  Tn 2004 and 2005, ENII MP negotiated New 'Digital Media Agreements or “NDMAs™
with Sony BMG, Universal and Wamcr. Copies of th(:sc agreements are amachcd as Exhibits 19-
2]1. These agm:mcnts cover scveral products, mciudmg dual dxsc products (d:scs with an audio
side amd an audio-visual side), tocked conteat prdéiug:tsl» _(e.g:., m:onﬁr_lgs‘on d computer hard driva“

that cannot be accessed by the-consumer without additionat payment), mastertones and master |
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REDACTED
ringbacks, and digital video products.

the rate for mastertones (and master
. ringbacks) was negotiated, as it was in the ringtone agreements described above, on the

assumption by EMI MP that the siamtory royalty rate in Section 115 did not apply while the
record labels believed Section 115 should apply.

61.  The first of thése.agwemcnts was negotiated with Sony BMG. Discussions began with a

meeting bctwecn iy Co-CEOQ, Martin Bandier, and Andrew Lack, who was CEO of Sony BMG.

Sony BMG was interested in obtaxmng a hcensc for various digital products The initial

mastertone rate d:scusscd was. . REDACTED

{During cxtcnsxve ncgonat:ons this was further developed to include a rate for
these products cqual to thc greatest of: )
’ REDACTED -

Exhibit 19, Sony BMG NDMA, Section 2 4.3 There also was a

provxsxon addressmg "hybnd" sxtuatxons in which Sony BMG was not.paid by a service with

Tespect to sales of individual mastertoncs (cg.a subscription service that bund]cd several

diﬁfcrent products to the cnd user for one fee), whxch prowdcd for royalties of

‘REDACTED -

62.  The negotiations lasted four to five inonths;

REDAGTED
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REDACTED ; .
. The agreement expressly

provided the rates would not be reduced by the effcct of dny controlled coﬁnpoéition clause.
Sony. BMG NDMA, Section 2.4.2.2. EMIMP also agreed to a licensé for digjtal video products.
REDACTED An amendment to thie
a'éce:mcrit added liccns&.e for DPD lyrics, so-called “qualifying locker service streams” (i.e.,,
streamed; pcrﬁmmmoc:: of full CDs that already have "bcen  purchased, but niot yt,t received by the

consumer, solely for the pcnod prior to receipt by the consum#r of the phys.lcal 'CD), and locked '

content DPDs and included payment off . ‘
EN Y

(The locked content DPDs were lic:enscd_

REDACTED

'I‘he agr«:cmcnt becamc effective on Novcmbcr 1. 2004 and

expires on December 31, 2006. 'I‘herc h.wc been discussions ncgan:lmg an extension, -

63.- EMIMP next negotiated a separate NDMA with Universal. )

L REDACTED

Whlle the ‘agreement was not sxgned until Fall 2005, it has an

cffcc&vc da ite of Apnl 1,, 2005 and expires June 30, 2007

64.  Thereafter, EMI MP negotiated an NDMA with: Warner.,
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REDACTED

’ 65.  As the discussion of these agreements demonstrates, the NDMAs and the ringtone rates

they contain were the. p'n;duct of arms-length negotiations.

Indecd. the actual
- free market value of these compositions would bc hlghcr than the rates negotiated in the NDMAs

because it would not be even partially constramcd by the statutory rate. -

‘{€)  Agretment with Skype
66. In Apxii of this ycar, EMI MP entered into a two-year licensc agreement with Skype,
which plans to éffcx; a digital subscription service that includes full downloaas. limited or
“conditional™ downlo'ads and mastertones. Of particular significance i is that the agreement
provxd&s a worldwide license for EMI MPs U S. and UK repertoire. The agreement also covcm |
both mcchamcal and performance rights. A copy of the agreement is attached as Exhibit 22. For

hmncd downloads (whxch expire in 30 days on the subscriber’s computer hard drive or cxpmc on
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o
67.° 'The negoﬁaﬁ;)n of this agreement, which took some Weeks focuséd on a number of
.issu‘cs, .
o REDACTEp .
The terms support not
, only the rates being ptopos_cd in this proceeding by the publishém, but also show that the multi-
® - g ‘ tiered rate structure bcin_g proposed :by the publishers for limited downloads and on-demand
. ' . streaming reflects marketplace realities.
(d)  Agreement with Spiml Frog-
" . 68. EMI l\/llsmccr-my entered into an agreement with an advertiser-supported service to be
¢ Iaunchc(_l- soon cailcd Spiral Frog that will provide li.mitrfd downloads and stfcaming at no charge
to the listener. ; | . Mechanical rp_yaltiés for limited
downloads and streams are; ) ‘
PY -

REDACTED

1A copy of the
agreement is attached as Exhibit 23.

'69. . Negotiations over the agreement began when Spiral Frog approached EMI MP for a .
license. .
REDACTED
1
X
|
®



71. Rates In EMI MP Voluntary Digital Apreements

TYPE OF AGREEMENT

Demand Streams

RATES
Ringtone Agreements
REDACTED
NDMAS - Mastettones
REDACTED
Skype —Mastertones
- " REDACTED
Skype — Lirzited Downloads -
REDACTED .10
Spiral Frog - Limited Downloads/O : :
D ol o meacsn- REDACTED H
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72.  These rates, all the tesult of a1rm§—length négotiatiohs, show that the ¢urrent statutéry rate
is well below rates that would be negotiated in a ffee market, notwithstanding the constraining
effect of the compulsory licensé on these. negc;tiétions: Moreover, when that effect is taken into
account, t.he rétcs proposed by the publishers n;ﬂect and are supported by these market-based |

agreements.

E.  Other Evidence of Market Rat&ﬁi L

J73.  There are other examples of music royalty rates pcgotiaied in the free market that show

that songwriters are greatly undercompensated by the current statutory mechanical rate. For
'cxamp]lc,‘rﬁy dnzderslandfng is that when both publishers and record companies license

synchronization rights (e.g., when both the musical composition and a master recording are

" Ticensed for usein a TV program or film), they tend to receive approximately equal

cozﬁpénsatfon. JFor instance, the synch licenses énfcrcdi into by EMIMP typically contain a most | .

favomd nations clavse under which, xf the licensee pay:, arecord company a greater pm rata

amount for its content, it must pay EMI MP an equa! amount. See, ¢.g., licenise of Higher

Ground by Stevie Wonder for My Name is Earl, March 14, 2006, Section 13, and other licenses

attached at Exhibit 24. Incontrast, I understand record labels licensing to iTunes receive about

* 70°cents per 99 cent download while the pubhshcrs\ and/ sonﬁvwntcrs teceive ohly 9.1 cents; after

‘takmg accoumt of the fact the labcls must pay the 9.1 cents out of the 70 cents they receive, the

ratio is more than 6:] in f avor of the record labels. This disparity makcs no sense given that the
publisher and record labc]s cach are performing thc same fum-uom—hcensmg an IP right in music
to a digital service prm{idn:r. Applying-the 50:50 standard; the publishers pro;‘poéal to increase

the st.atutory mechanical royalty for full downloads to 15 cents still is well below the rates that
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have resulted from free negotiations of other, similar rights, and c}éarly is reasonable in light of
lilesc market results.
VII. An Increase in the Mechanical Rate Will Not Disrupt the Record Labels’
Operatwns
74.  There has been much discussion about the impact that a rise in the mechanical rate may
have on the record labels. T have spent much of my recent career in various financial and
planning roles wi\ich have involved.mc in these issues. I have come to share the view of most
.objective observers that a rise in the xﬁcchanical rate will not disrupt the operations or capacity of
t!ic‘rct;ord labels to be active suppliers of musi;: products to con;umcr& "As important, I see such
arise as not having an.y measurable impact-on constmer prices. A number of factors have lcd.
me to this view. Untit mccnt.ly, the recorded r'nusfc inﬁusuy was notoriously inefficient iq‘ its
operations. Over the last few years and continuing to today, the major record labels .have been
taking action to rcdl_xcg: waste zmd~ inéfﬁciency in their operations — lowering their overhead
burden, outsonrcing their ,m.anufact.m.ing.aml.disuibuﬁon functions, and mon;. effectively ...
t_grgcti'ng‘thcir marketing s.p'cnd, among many initiatives. In addition, as T discussed in paragraph
38, the margins of the record Iabels also are rising aé'thcir product mix shifts toward on-line .and
digital with its lower costs. The' combination 6f bec(;ming more cfficient and the shift to on-line
and dxgxtal is dnvmg a considerable increase in record Tabel. margms making them able to absorb
any increase in mechanical royalties and still be able to service: thcnr market effectively. This is
particularly true as thc mechanical royalty is only a small part of the record label’s overall cost
structure Italsois 1mponan( to appreciate that the price that consumers pay. for music as CDs

downloads or ringtones, etc., is set by the free market of supply and demand.

39



75.  Further, I understand the record Tabels may propose a pe;récnta‘gc of revenue royalty ratel

for physical products and full downloads, This wéuld be highly disriptive to ‘our business. In |

" particular, the basis on which we pay our songwriters for physical product under our songwriter

agrecments assumes the existence of a penny rate.' Abandohing the penny raté, which has been

"the basis for the mechanical rate on physical product and full downloads for many years, would '

- create great unccmunty for both us and our songwriters. On the other hand, as dxscusscd abovc

.

the three-tier rates the publishers have pmposcd for limited downloads, interactive streams and
ringtones are consistent with existing market understanidings, .prd"vidé: certainty by means of a 4

penny rate minimum, and therefore would wot disrupt existing market understandings.

" VI Terms: The Re cord Labels Are Poor Intermediaries

76. I undcn tandl thal in addmon to setting a royalty rate nmdcr Sccuon 115, the CRJ‘S also are
x'esponsxblc, for semng hccnsmg terms. Allthouzgh I‘undrrsland that the record Yabels may have a

nghl u'ndcr Section 115 to swbhccnsc the rights they obtain from the songwriters and pubhshcrs

for purposcs of digital di smbutlon, I'think it is impértadt to .tddrcss the fact that lhe rccord labels
have proven to be poor mtcuncdx‘ancs in the digital context. ‘Under the NDMAs EMI MP has-
entered into with Sony BMG, Umvcxsal and Wamek for msthncc ‘these labels : are pcnmttcd to
Ixccnse composi non.s owned or administered by. EMI MP to third- partv services that provide
mastertones and to account thc royalties back to EM[ MP. Our eXpericnce so far with the labels
undcr lh&sc agre ements has been hrusnmun;v and difficult. ‘A’ detailed in ah October 16 12005
report .maclhcd as Exhibit 25 to this st.m:ml,nt. the labels’ xeportmg fmquen tly is late (c 2.

Universal dnd Warmer éach were 2 quitter behind), is not provided in the réquired electronic |

format and does not include required detail with respect to the tiered rate structure or the idcr;tity

of the third-party service involved. In addition, we have not received timely payment, which is
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due Witbin 45 days of the quarter close.

REDACTED

77.  Similady, anomér EMI MP report details label payment shortfalls with respett to the sale

of DPDs through services such as iTunes thz;t had accumulated as of the second guarter of 2006.
See DPD Royalty Shortfall t}nal.ysis, October 11, 2006 (“DPD Shortfall Analysis™), Exdiibit 26.

The labels license Apple and then are supposed to pay the publis}xers based on the statutory rate .

under Section 115. - As discussed in the DPD Shortfall Analysis,

REDACTED

78. Thc.labels' failure to-make timely payments undcx;mincs the-purposes of Section 115 aind
devalues the }ncchanical royalty. Failure to pay the publishers means the .publishcrs have less
-money available to pay, support aﬁd promote songwriters. Farther, giventhe iim; value of
money, these delays in payrn;:nt constitute a !;'iddcn discotint with respect to physical product ar;d
even more so fo;' digital product, for which the delays are greater. These dclayé’ reduce
songwriters’ ability and incentive 1o create m_usi‘c, mcaqing less music §s made available to

consumers, a result that directly contradicts the criteria used by the CRJs in setting the

mechanical royalty.
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79.  The fundamental problerﬁ app‘cars‘to be that the labels are not equfippcd to play the role of
mi ddﬂ:man in the digital environment. Given that the existing statutory framework permits the

record labels to sublicense, however, these reporting and payment shortfalls must be addressed.

80.  Further, the difficulties publishers and. songWﬁtém have in co“ectihg p:ﬁymént from the
labels is not confined to the digital world. With respect to physical produt, reservés taken
agair.xst anticipated retums are used excessively and can'delay payment for as much as on;z year
to 18 months. Often tﬁncs record labels will hold ﬂ:scn“cs-; fér returns on CDs that have'
-(ﬁ{:conding to S«mnd‘scani' i)et:n sold to consumers. Tundcrsténd the pfllblishcrs ;‘will seck
" discovery from the Jabels regarding the use and abuse of resérves in orderto formulate a specific '

proposal to address this issue.

81.  Inlight of these issues, EMI MP supports the strict pziymént and rci')orﬁng obligations

that. would be iriposed oh the labels under the publishers® proposat and urges the CRJs to adopt |
P Ppropos ¥ D

them. Tﬁw:pn)po&:d—mqukzamexusirlclude:-m~ ----jv_———-:- DR - e - - -

(a)  Payment. Without affecting any right to terminate'a license for failure to report or -
pay royalties as provided in Section 115(c)(6), fate fees shall be: assessed at 1.5% per month (or
. the highest lawful rate, whichever is lower) from the date payment should have been made (the
twentieth day of the calendar month following the mionth of distribution) to the date payment is

" actually received by the copyright owner. For pass-throtgh licensing, theré shall be an antomatic
3% assessment on all royalty payments by the licensee to address the fact that the copyright
owners would receive payment sooner if the retailer were: paying the copyright owners directly
(such 3% assessment to be augmented by additional late fees at 1.5% per month if payment by
the licensee is otherwise late). A copyright owner shalt bie entitled to recover from the lcensee
reasonable attomeys’ fees expended to collect past due royaitics and late fees.

. ()  Applicability of rates. The stzitumry rate tobe :appl:icd l'S thcf rate in effect as of
the date: of distribution, i ‘ 1 1 1 ) .

() Reserves. In the case of physical product, thers is 4 general failure to comply
with, and abuse of, the existing rescrve rules (se2 37 CFR 201.19) — to be further confirmed ot~ ©
‘in the discovery process - with the effect of substantially decteasing and delaying paymeits to
publishers and songwriters. Subject to our findings in discovery, the copyright owners may
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propose thie elimination of reserves for physical product or, at 2 minimum, new rules designed to
correct the abuses. '

(d)  Specific licensing and reporting. Licenses are to be taken by specific
configuration (e.g., CD, cassette, DPD, fimited DPD, interactive stream, etc.). In addition to any
other applicable requirements, reporting must be broken down by specific configuration (i.e.,
must detail how many units distibuted of a particular configuration, and the applicable rate and
royalties due for that configuration) and, in the case of pass-through licensing, must be further
detailed to indicate the retail outlet through which the distribution was made to the end user.

82.  These requirements will coinpcl the labels to upgrade their reporting capabilities and
should result in more timely, accurate and complete payment to the publfshcrs and songwriters.

I.X. Conclusion -

83.  AsInoted at the outset, all value in the music industry begins with the songwriter and the
song he or she creates. All-other value in the indus@ derives from this, including the value of
recordi;lgs Qf that song, and the value of préduc;s like the iPod ar'i;i Zune music players that
depend on the c'xistc_ncc of music to create denmd It iher;:forc is critical to ensure that the

songwriter receives adequate compensation to have an incentive to create. Over the past decade,

changes in the music industry have increased the value of mu-si;: significantly, but have reduced
_the opportunities and value gching to the s_ongwﬁtcm The value of ml%SiC. particulariy as
reflected in markct'based trahszgcti(;n-s, clearly exceeds the current statutory mechanical raté.
which means that rate must be increased to properly compensate songwriters for their efforts.
The rates proposed by the publishers address the shortfall in the current statutory rate and should
be ;ufﬁéicnt to ensure that songwriters will have the incchﬁvc to create a'nd that-publishers will
have adequate resources to nurture and devcldp songwrifers so that the best of wl'lat they create
can be cxpéicnccd and ;njoyéd by the pui)lic. T urge the CRJs to adopt ‘thmc proposed rat;:s as

well as the proposed terms that will ensure that sonéwritcrs and publishers realize the full valye .

- of these rates.
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Exhibit 1 to Faxen Statément

EMI Music Publishing: "A&R Budget" - Global

. Fiscal year Ended March 31,
(USin 000's) ' S 20060 2007(E)
* Creative Dei:ranment Personnel Costs N S i
" Creative Deparment Other Costs ' ‘

; REDACTED
Exchange rate: 1.78 USH/GBP. ' Y S ; ,.5

(1) Allocated 25% of Ceoupancy costs and 50% of Business Affairs cgsts. ‘
Source: EM! Music Publishing finance dapafiment. - e

EMI Music Pliblishing: “A&R Budget"* - U.S.

_ Fiscal year Ended March